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Summary

On 31 August 2019, a National Register of Citizens
(NRC) was published in the Assam province of
India. The list, which was prepared following a
juridical order, left out 1.9 million people, many

of whom could become stateless if unable to
prove their citizenship. Of these, many women
and children failed to make it to the final list, even
though their family members have been counted
as citizens. Poor and illiterate women, particularly
Muslims, are most vulnerable, as they mostly

do not have documents proving their lineage,
rendering them potential non-citizens. The NRC
and other processes of citizenship verification in

Assam rely heavily on documentary evidence, and

the burden of proof lies with the individual.

Recommendations

These processes are heavily weighed against
women. Documents submitted by women are
treated with suspicion and deep cynicism, and
often lead to their claims being denied. Such
conditions that arbitrarily deprive women of

their identity and citizenship must be addressed
immediately, especially as they run counter to
India’s obligation to ensure the right to nationality,
as enshrined in international conventions to which
India is a signatory. A redesign of the processes
to distinguish the ‘illegal migrant’ from the citizen
is crucial to prevent citizens from being declared
foreigners and possibly made stateless.

1. Domestic laws enacted to renounce nationality should not violate international human rights framework.

2. Constitutional safeguards for women to exercise their rights to citizenship must be followed.

3. The arbitrariness in the process driven by the requirement for new documents must be stopped.

4. Supreme court directive allowing local authority issued certificates must be implemented.

5. There must be awareness campaigns to stop social stigmatisation of women declared as foreigners.

6. A proper system of appeals against decisions by FTs must be given due consideration.
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Introduction

In a system of patriarchal hierarchies, power structures and
deep-rooted social inequalities, women'’s experiences of
oppression differ from those of men, making them perpetually
vulnerable to all forms of dangers and exploitation. The

plight of millions of women in India’s eastern state of Assam

is a case in point; a Kafkaesque process of a test of identity

is threatening to strip them of their right to nationality and
citizenship. Women, specifically from minority communities,
fail to meet progressively stricter requirements for documents
and bureaucratic processes to defend their Indian nationality,
and are consequently declared as ‘foreigners’. Married women
are especially disadvantaged by this process of document-
based citizenship, exposing them to the risk of becoming
stateless and without any defence mechanism to protect
themselves or their children.! Such mechanisms, which are
seemingly arbitrary, violate the UN Convention on the Rights
of Children and the Convention on the Elimination of all Forms
of Discrimination Against Women.

Background / Context

Citizenship in India is guided by the Citizenship Act of 1955,
which identifies five types of citizenship that can be granted
based on birth, descent, registration, naturalisation and
incorporation of territory. Post-colonial India initially embraced
the jus soli (birth within a territory) inclusive vision of
citizenship. This meant that all those born within independent
India’s territory, across all religious, ethnic and cultural groups,
would be part of the political community. Since the 1980s, in
response to political turmoil over the allegedly vast numbers
of ‘illegal migrants’ from Bangladesh along the eastern border,
the shift towards a more exclusionary jus sanguinis conception
of citizenship was set in motion.

Disputes over the question of who is an Indian in postcolonial
India, particularly in the states that form the borderlands

such as Assam, have pretty much shaped the current citizen-
ship discourse and the resulting crisis. The shadow of ‘illegal
migrants’ became the centrepiece of all the disputes over
identity formation in Assam. The Assam Accord (1985) which
marked the end of anti-foreigner agitation (1979-1985) and
was meant to provide a solution to the protracted issue of
‘foreigners’ in Assam, has instead gradually transformed it into
a complex crisis.

Assam Accord

A tripartite political agreement between the local
organisations that led the Assam movement and

the provincial as well as the central governments,
according to which (a) all those who had migrated
before 1966 would be treated as citizens; (b) those
who had migrated between 1966 and up to midnight
on 24 March 1971 were to be taken off the electoral
rolls and regularised after 10 years provided they un-
derwent an official process of registration as foreign-
ers; and (c) all those who migrated thereafter were
deemed illegal immigrants.

The Assam Accord laid the ground for expanding the immi-
gration discourse into the citizenship sphere, with national
and state-level implications.? The Accord promised a new
direction for the conception of citizenship, and by redefining
the citizen, this reconceptualisation also allowed for new uses
of the ‘foreigner’ category in Assam.® These ‘foreigners’ who
were now part of the official discourse were essentially people
of Bangladeshi origin of Bengali ethnicity, and were primarily
Hindus and Muslims.

Multiple parallel processes in Assam are used to distinguish
citizens from so-called ‘illegal’ or undocumented migrants.
One is the National Register of Citizens, or the NRC; another
is the detection of foreigners by the border police force based
on mere suspicion or complaints from neighbours, and a third
is the identification by the electoral commission of persons as
‘doubtful’, or ‘D’, voters on the electoral roll. The introduction
of the D-voter manifested a transition from an initial concern
with detecting ‘foreigners’ to now include ‘doubting’ citizens.*
Procedurally, all the above-mentioned processes are subject
to the same mechanisms involving the Foreigners Tribunals
(FTs).® While the other processes have long been in place, the
current process of updating the NRC® was prepared under the
direct supervision of the highest judicial body, the Supreme
Court of India.

The final list of citizens in the NRC published on 31 August
2019 left out 1.9 million people, many of them from linguis-

tic and religious minorities who could potentially become
stateless. While the most disfavoured groups among these are
the Bengali-speaking Hindus and Muslims, the situation for the
latter has been further complicated by their exclusion from the
Citizenship Amendment Act (CAA) passed in 2019.7

While the impact on those affected has been severe and often
marked by abuses of human rights, arbitrary arrests of ‘illegal
migrants’, and suicides by young and old fearing protracted
detention, it is also heavily weighed against women, particu-
larly married women, whose chances of being made stateless
along with their children are potentially high.® This is especially
so since the 2004 amendment to the Citizenship Act of 1955,
which requires that one of the child’s parents must be an Indi-
an citizen at the time of the child’s birth and the other parent
must not be an illegal migrant.

Shifting the burden of proof

The burden of documentary proof needed to verify citizenship
in Assam follows a Supreme Court ruling® in 2005 which
repealed the previous lllegal Migrants (Determination by
Tribunal) Act of 1983 and placed the onus on the residents

of Assam to produce adequate documents proving their
Indian citizenship before the FTs. By contrast with the colonial
Foreigners Act of 1946, the previous law required the state
authorities to prove that an individual was not an Indian
citizen.
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So far the experience in Assam has shown that even Indian
citizens, especially the poor, the illiterate, women, members

of marginalised communities such as Adivasis™© and smaller
ethnic groups, do not and cannot possess documents that can
prove their citizenship. Unable to provide this documentary
proof, millions of people would shift overnight from being
rights-bearing Indian citizens to effectively stateless subjects.”

These regulations and mechanisms implemented by state
bureaucracies have cast doubts and suspicions on the veracity
of documents and extensive procedures, subjecting citizens,
mostly poor, and comprising a sizeable number of women who
live on the margins of poverty, to extreme financial hardship
and psychological trauma. The bureaucratic exercise has been
termed as “peculiarly dangerous”,'? as a relatively simple
procedure would not make the process of getting a name
registered on the NRC easy due to two striking features of the
bureaucratic state: its constant doubting of the veracity of
almost all documents and its famed proceduralism.”™

Discrimination against women

This policy paper is based on an assessment of four districts

in Assam where women belonging to the Muslim minority
group have been severely impacted by the citizenship

testing processes. The study, which spanned two months
(July and August 2020), helped to unveil the inherent

issues in the various processes that have been adopted to
authenticate Indian citizens residing in Assam. Owing to

the current Covid-19 pandemic, half of the interviews" with
affected persons were conducted by phone. The research
team assessed several aspects of the outcome of the
citizenship verification process, such as the legal status of

the interviewees’ citizenship, the treatment of women in FT
hearings and courts, access to justice for the victims, access to
legal remedies and appeals, and the risks that these new “non-
citizens” and their families face on a daily basis.

Citizenship identification vis-a-vis
gender (women)

The procedures and laws guiding citizenship verification in
Assam give rise to issues of serious gender discrimination.
“We are excluded from all systems and have no protection,”
says Minara Begum of southern Assam’s Barak valley, referring
to how she and her 10-year-old daughter spent over 10 years
in a detention camp along with hundreds of other women, for
failing to provide documents to support their claims to Indian
citizenship.’®

Similar anguish among women who were left out of the NRC
was expressed in all the four districts studied. Manikjan Nessa,
a 43-year-old woman from the Baksa district'®, had this to
say: “l have all documents, birth certificates, land records and
legacy papers, and all my sisters and brothers are in, but | am
out and this has affected by children as well.”” Notwithstand-
ing her father’s legacy papers which she and her siblings used,

the NRC officials “refused to listen” during the hearings and
turned them away. Her husband, one son and three daughters
have also been left out while another daughter has her name
in the final NRC. Nessa’s case is typical of many Muslim women
whose families are now divided into citizens, NRC rejects,
D-voters and ‘foreigners’ within the same household.

The Citizenship (Registration of Citizens and issue of National
Identity Cards) Rules, 2003 requires documentary proof

of citizenship, such as registration on the NRC of 1951 and
electoral roll(s) up to midnight on 24 March 1971 - the legacy
data - as well as other admissible documents such as birth
certificates, land records, passports, refugee registration
certificates, government employment records, education
certificates, bank/post office records, and ration cards which
prove the linkage between the claimant and her/his parent

or ancestor. The rules allow women married in other places
and with no documents from the lists that has been provided
to establish links with their family, to present a state gov-
ernment-approved “circle officer or gaon panchayat [village
council] secretary certificate” that need not be on or before
the 1971 cut-off date.

However, on the ground the process that unfolded has been
somewhat different. The court refused to accept certificates
issued by the gaon panchayat secretaries'” on the pretext that
they are of a private nature and have no statutory authority
and therefore cannot be accepted as public documents under
the Citizenship (Registration of Citizens and issue of National
Identity Cards) Rules, 2003.2°

Amnesty International observed in its report that, in pass-

ing this judgment, the court not only failed to consider the
particular vulnerability of married women who migrated

from their paternal homes to their marital homes at a young
age, but also overlooked the fact that while most married
women have documents proving their relationship with their
respective husbands, they struggle to establish legacy to
their parents.?’ As a result, many who married before the
minimum age of 18 are compelled to rely on the certificates
issued by the gaon panchayat secretaries, who authorise their
permanent residence, most often in the marital home. This has
adversely affected the determination of a married woman'’s
right to nationality in Assam.

A public hearing on CAA and NRC held in Guwahati on
February 2019 in its report observes that “the entire NRC
process was flawed by arbitrariness, highhandedness, state
interference...”?? The report includes testimonies of affected
persons, exemplifying the uncertainty and randomness in the
process of citizenship determination in Assam, where many
women shared their see-saw experiences of being born to
Indian parents, turning into suspected foreigners, establishing
their “genuine” Indian identity, and losing it again following a
review by the Foreigners Tribunal.
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One woman‘s story

Nurjahan Begum, a 43-year-old woman from Kach-
eripetti in the Bongaigoan district of Assam, was
declared a ‘foreigner’ in an ex parte FT ruling on 21
April 2016. The tribunal claimed she entered India
illegally from Bangladesh after 25 March 1971. How-
ever, her parents and five siblings are Indians and
have their names enlisted in the NRC. She moved

to Kacheripetti from Kahibari village after marrying
Harej Ali when she was 17 years of age. Documents
linking her to her parents and siblings include her
marriage certificate and certificates from a gaon
panchayat secretary endorsing her Indian identity
failed to convince the judges of the Gauhati High
Court where she appealed against the FT ruling. She
was arrested on 6 February 2017 and held in prison
until her release on 21 April 2020. Her case is typical
of the nightmarish experiences that most families,
especially those whose members are ill, have had

to go through owing to increasingly discretionary
treatment, arbitrary decisions and state capacity
failures in recording names and residential addresses
correctly.

Note: The case is part of ongoing research docu-
mentation on citizenship and statelessness in Assam.

Generally it is near impossible for the illiterate and the poor
anywhere in India to meet the threshold of proof - mostly
documentary evidence - and in the case of women who are
either born or married to such families, the unlikelihood of pos-
sessing such documents becomes manifold. The citizenship
verification processes in Assam have laid bare this inherent
problem. In poor families, where the rate of illiteracy is high
(female literacy in Assam was around 54% in 2001), most girls
are uneducated and therefore lack school certificates. The
practice of giving birth at home was common until only recent-
ly, making registration of births extremely rare. Most girls born
to such families are married off before the age of 18.

Girls who marry young enrol as voters when they turn 18,
effectively linking themselves to their husband and their new
place of residence. The voter’s card becomes their only proof
of identity. However, the voter’s card or electoral photo identi-
ty card has been declared by the Guwahati High Court as “not
a proof of citizenship.”?®* Therefore, all those who have been
left out of the purview of citizenship and marked as D-voters,
or who were left out of the NRC, have little choice but to pro-
duce documents that link them to Indian parents who entered
Assam before 25 March 1971.

In the widely publicised case of 50-year-old Jabeda Begum
alias Jabeda Khatun, from Tamulpur in the Baksa district of
Assam, the court dismissed all the 15 documents she submit-
ted, including NRC details of her parents and siblings, land
revenue paying receipt, voter list, PAN card, bank documents,
ration card and two certificates issued by a gaon bura (village
headman), one certifying that her father Md. Jabed Ali is a per-
manent resident of the village (no. 2 Dongergaon) and another
certifying that the petitioner is the daughter of late Jabed Ali
and is married to Rejak Ali.

The court cited an earlier case where it held that PAN cards
and bank documents are not proof of citizenship.?* The judge
further stated that land revenue paying receipts “do not prove
a citizenship of a person” and that “[c]ertificates issued by a
village gaon bura can never be the proof of citizenship of a
person. Such certificate can only be used by a married woman
to prove that after her marriage, she had shifted to her matri-
monial village [Rupjan Begum vs. Union of India, reported in
(2018) 1 SCC 5797”. It is worth noting that the Supreme Court
has allowed married women to submit certificates issued by a
gaon bura (village headman) to establish their relationship to
their parents for inclusion in the NRC.

However, on the ground that it is mandatory in cases of “pri-
vate” documents such as nikah nama (marriage certificates)
and residence certificates, the contents are required to be
physically endorsed by the issuing authorities, and since the
burden of proof lies with the claimant, the Tribunal does not
require such authorities to attend hearings unless specially
requested by the claimant. In most cases the issuing authori-
ties fail to appear either because they are not notified in time
or because they have no means to travel and attend them.

Many scholars and researchers argue that the unwillingness
of issuing authorities to appear before the FTs and the lack of
state capacity to ensure their presence “is deeply unsettling
and problematic”?®, and the consequence of this lackadaisical
approach is a severe loss of rights and liberties.

Women are especially disadvantaged by the stringency of

the citizenship verification processes. The short time limits - a
petitioner is given only 10 days’ time to reply to the FT and
another 10 days to produce evidence in support of her case?®

- make it extremely difficult for women from poor families,
especially those who work as labourers or domestic helps in
cities and urban centres. The citizenship verification process
has already taken its toll on them financially and mentally,
having to spend all their income, sell off property and livestock
to hire lawyers, and pay for travels to attend hearings, etc. It
has been humanly impossible for most of them to meet the
stringent documentation requirements in such short periods of
time. Testimonies presented at the CAA and NRC public hear-
ing in Guwahati reveal that the FT has required persons who
have been declared D-voters to prove their Indian citizenship
within a very short time limit.?”
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Discrimination at Foreigners Tribunals
There have been allegations of discrimination against

women at the FTs, especially by members who demonstrate
preconceptions about women affected by the citizenship
verification process. For example, bias against possession

of land documents by women has been reported across

the province. Traditionally too, patriarchal norms prevent
women from any entitlement to land, thereby excluding

them from family lineages and inheritance rights to property,
etc. Furthermore, the customary practice has been one of
disassociation from the woman’s parental family after her
marriage, identifying instead with her husband’s family.

The NRC process stresses the need for patrilineal legacy to
establish links between a woman and her parental family,
which is described as “problematic” by activists who feel that
mothers must be given equal right to prove their linkage with
their children.?®

In the absence of a uniform civil code, specific personal laws
govern different religious groups. While each group differs
regarding property rights for women, Muslim law sets aside
certain rights for women to inherit a portion of the ancestral
property. However, land revenue receipts that were submitted
by Muslim women in support of their claims have been re-
jected by the courts on the ground that “land revenue paying
receipts do not prove a citizenship of a person”.??

Further questioning of women affected by the citizenship ver-
ification process raised concerns among several rights groups,
especially where women are repeatedly asked about their
“real homes and families in Bangladesh”. In its report, Amnesty
International quotes Riaz, husband of declared ‘foreigner’
Samina Bibi of Bongaigaon district, as saying, “The Tribunal
member openly declared that regardless of the number of
documents that Muslims bring, even if it is land deeds, I will
send them directly to Bangladesh.”3°

Women'’s testimonials of their treatment during hearings at
FTs reveal the gross insensitivity of its members. Based on a
general assumption that women are incapable of defending
their case, FTs members often insist on talking to the male
relatives accompanying the women. The claimant is subjected
to tremendous psychological strain, first because the language
used for cross-examination is unfamiliar to many women
belonging to the Bengali Muslim and ethnic tribal families, and
second because their responses are usually given by someone
else on their behalf.®

Moreover, in cases where husbands and wives were summoned
for hearings at different hearing centres on the same date,
women who traditionally have not ventured out on their own
had to travel travel hundreds of kilometres alone or with their
paternal families to attend hearings. A statement published

by the Women against Sexual Violence and State Repression
(WSS) in November 2019 asserted that the existing proce-
dures whereby women are made to speak in a language “that
is neither their own, nor one they were ever allowed to learn to
read, and testify to a lineage that they have been disinherited
from, only to secure a place on a family ‘tree’” is conditioned
to enhance the predominance of the patriarchal legacy in
citizenship claims.3?

The citizenship test in Assam has also appears to have side-
lined people who live outside or on the fringes of the systems
of marriage and family, such as single women, widows,
abandoned women and children, members of the third gender
as well as people in inter-caste and inter-faith marriages, who
“have also invariably suffered” owing to the inherent preoccu-
pation with homogenising the family.33

Conclusion

The processes that are at work to detect ‘foreigners’ in
Assam, combined with the verification of the genuineness of
citizenship, have given rise to countless questions, especially
regarding the arbitrary nature of detaining individuals based
solely on suspicion and a heavy reliance on documentary
proof. The process is disproportionately weighed against
women and makes them potential candidates for being
rendered stateless. The study reveals the harassment and
pain that women affected by the process, have to endure to
defend their right to Indian citizenship. It also reveals how a
system which evolved as the result of the Assam Accord and
subsequent amendments to the Citizenship Act of 1955 is
essentially designed to exclude. The changes to citizenship
rules to shift the burden of proof of nationality on the citizen,
the rejection of citizenship documents of women by the local
administration during the NRC updating exercise, and the
functioning of the FTs have all taken place within the ambit
of judicial processes and decisions. As a result, questions

of judicial complicity in the process of the construction and
deconstruction of the Indian citizen in Assam are beginning to
surface.
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Recommendations

The possible adverse impacts of the process against women
belonging to poor and minority groups clearly needs to be
addressed to prevent not just their statelessness, but that of
thousands of children. India supports the right to nationality
enshrined in several human rights principles, and it is therefore
imperative that it ensure that domestic laws and rules to es-
tablish or renounce nationality do not violate the international
human rights framework. More importantly, it must ensure that
constitutional safeguards afforded to women to exercise their
right to citizenship be followed under its federal structure.

In Assam there is an immediate need to ensure that arbitrar-
iness of the process by according the certificate of approval

to a new wave of documents when necessitated, is stopped
immediately. The directive of the Supreme Court, as applicable
to married women to allow certificates issued by local author-
ities like goan panchayats must be implemented to prevent
arbitrary deprivation of the right to nationality.
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Documentary evidence must not be subject to judicial overin-
terpretation that may disempower women and their children.
The invalidation of the certificates issued by gaon panchayat
secretaries by the Gauhati High Court®** has severely impacted
women, their children and their families legally, socially and
economically. This study found that most women feel stigma-
tised by society. Many of them are no longer welcome in their
previous places of work as domestic helps and are unable to
arrange marriages for their children due to the stigma at-
tached to being declared a ‘foreigner’.

Finally, a proper system of appeals against decisions by For-
eigner’s Tribunals must be given due consideration so that af-
fected women are not barred from seeking legal recourse. The
window for appeals against FT decisions is highly restrictive.
The Gauhati High Court ruling in 2013 (State of Assam and
Others vs Moslem Mondal and Others3®) made the process of
judicial review extremely restrictive. A petition challenging the
legality or reasonableness of the principles of natural justice in
FT decisions is the only course for appeals, but this is not easy
for thousands of poor women who have been declared D-vot-
ers and are not listed in the NRC. Consequently, the absence
of an appellate tribunal/body to review the decisions of the FT
effectively renders all FT decisions as final.
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to their religious and/or ethnic identity. It addresses
measures of preventing or responding to mass atroc-
ities. South East Asia, Middle East / Northern Africa
and the Balkans are core regions of the project.
Among the main strategies of the project is support-
ing aspiring scholars from those regions (not least
those belonging to such minority communities) in
cooperation with local partners. The project provides
international network and arenas for developing,
presenting and publishing their research, including
online, audio-visual communication. The project

has since 2018 had a cooperation with Institute for
Human Rights and Peace Studies Mahidol University,
Bangkok. This policy brief is among the outputs

of this cooperation.
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